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including deadly force, against intruders, if they or other 
individuals are threatened. There is some variation in 
how expansively the Castle Doctrine applies. In some 
states, such as Texas and Florida, it applies to one’s home 
or business, one’s motor vehicle, public places, and any 
other location a person has a right to be. In Colorado, 
an offender must enter a “dwelling” in order for a claim 
of justifiable homicide to be made.

Adultery
Another example of decriminalization of behavior 

is adultery. Historically, adultery was criminal behav-
ior defined as sex between a married woman and a per-
son other than her spouse. The basis for this distinction 
focused on paternity. That is, this law sought to prevent 
a husband from supporting or leaving an inheritance 
to another man’s child or children because of his wife’s 
adulterous behavior.

Over time most states have decriminalized adultery; however, definitions of adultery and 
the associated punishment vary by state. Currently, in New York, adultery occurs when two 
people engage in sexual activities and at least one of the members of the pair has a living 
spouse. In Minnesota, adultery occurs when a married woman has sex with a man who is not 
her husband. In this scenario both the man, whether married or not, and the woman have 
committed adultery. In Michigan, adultery is a felony punishable with jail or some other inter-
mediate sanction. In contrast, adultery results in a $10 fine in Maryland. In the U.S. military, 
adultery is an offense for which one can be court-martialed. The prosecution of adultery, while 
uncommon, still occurs in the military.

Driving Under the Influence
While marijuana and adultery are examples of decriminalization, in other instances behav-

ior has become increasingly criminalized. By expanding what is considered criminal behavior, 
we have increased the number of offenders and the number of persons under control of the 
criminal justice system. One example of increased criminalization applies to driving under the 
influence. Consider, for example, people who drink alcohol or take drugs and then get behind 
the wheel of a vehicle or on a motorcycle, and drive. At times, this behavior results in terrible 
and deadly accidents. While it has been prohibited to drive drunk in some places for more than a 
century, convictions were rare. New York was the first state to implement a drunken driving law, 
in 1910; however, there was no specific definition of what constituted driving while intoxicated. 
In general, the accepted limit was 0.15% blood alcohol content (BAC). This means that a person 
with a BAC of 0.15% has 15 grams of alcohol in 10 liters of blood. Drunk drivers rarely received 
jail or prison time, and victims received no restitution or justice. The offenders would merely 
go home and try to deal with their “problem” in a private and personal way. This approach to 
drunk driving changed in the late 1970s and is now associated with serious penalties.

Leading this change was Candace Lightner, the founding president of Mothers Against 
Drunk Driving (MADD).29 In 1980, Lightner’s 13-year-old daughter Cari was hit from behind 
by a drunk driver as she walked to a church carnival in her neighborhood. The driver, who 
had momentarily blacked out because of too much alcohol, regained consciousness after kill-
ing Cari and drove off, leaving her badly mutilated body in the street. The man was a repeat 
offender who was out on bail following a separate hit-and-run drunk driving incident only 2 
days before he killed Cari. Cari’s death represented his fifth offense in 4 years. Four days after 
Cari’s death, Lightner started MADD when she discovered that the offender who had been 
apprehended would not receive any jail or prison time for killing Cari.

Since then, there has been a flurry of changes to the laws related to drunk driving and 
punishment. Currently, all states have clearly defined BAC levels that result in criminal 
charges and penalties, though the laws and punishment vary by state. In most states, the 
legal BAC limit is 0.08%. In some states a separate offense (driving while ability impaired, 
0.05% BAC) may also be charged.

adultery: In general, sex 
by a married person with 

someone other than his or 
her spouse; specific laws 

differ by state, as does 
the level of criminality 

associated with it.

A crash resulting from drunk driving. Given the aftermath of some 

drunk driving accidents, do you feel the offense should be dealt 

with more harshly or less harshly than it currently is? What do you 

think is the appropriate BAC threshold making DUI a crime?
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